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ALL APPEARANCES WILL BE BY ZOOM 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be 
by Zoom.  
 
Zoom hearing information 
 
Link: https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

If a party is unable to use Zoom they may appear by CourtCall, but will need to arrange the 
CourtCall appearance in advance of the hearing.  
 

 

 1.  TIME:  9:00   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS SHANNON B JON 
HEARING ON MOTION TO/FOR LEAVE TO FILE 2ND AMENDED COMPLAINT 
FILED BY SANDRA J VELLA-ANDRADE 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion for leave to file a Second Amended Complaint is granted.  Plaintiff may 

file a Second Amended Complaint in the form attached as Exhibit A to the Declaration of Darci 

Burrell (without the redlining).   

  

 Plaintiff requests leave to amend to add a cause of action for whistleblower retaliation 

under Labor Code section 1102.5 to her pending employment dispute with defendants.  She 

requests the amendment because Labor Code section 1102.5 was recently amended to add a 

subsection (j).  That subsection states, “The court is authorized to award reasonable attorney’s 

fees to a plaintiff who brings a successful action for a violation of these provisions.” 

 

 Defendants raise various arguments about the validity of the new cause of action.  The 

most substantive is that new statutes are generally not retroactive.  In her Reply Brief, however, 

plaintiff cites a long line of authority holding that “statutory provisions that alter the recovery of 

attorney fees are deemed procedural in nature and apply to pending litigation.”  (USS-Posco 

Industries v. Case (2016) 244 Cal.App.4th 197, 201, discussing among other cases, Woodland 

Hills Residents Assn., Inc. v. City Council (1979) 23 Cal.3d 917, 925.) 

 

 Defendants argue that the new cause of action is barred by the statute of limitations 

because it does not relate back to the filing date of the original complaint.  Defendants initially 

set forth the proper test:  to relate back, an amended complaint must merely be based on the 

same general set of facts.  (See Austin v. Massachusetts Bonding & Ins. Co. (1961) 56 Cal.2d 

596 600.)   Then, however, they segue into a false test – whether the new allegations involve 

the same injury.   

 

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
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Plaintiff’s original complaint alleged plaintiff became concerned that defendants were 

ordering her to engage in illegal conduct (¶ 13-18), and that defendant Jones coerced and 

bullied her into doing so and subjected her to extreme emotional distress.  (¶ 22.)  The new 

allegations include that plaintiff complained to defendant Jones about being asked to engage in 

this conduct and that Jones’ usual response was to become verbally abusive or to gaslight, 

insult or blame plaintiff.  (¶ 20.)  The new allegations are based on the same general set of facts 

– an employment dispute, demands to engage in illegal conduct, an abusive and emotionally 

stressful workplace, and constructive discharge. 

 

Defendants argue that the retaliation claim is inadequately pleaded because it does not 

allege that plaintiff complained to a government official.  While that may be required under 

section 1102.5 (a) or (b), it is not required under (c).  Subsection (c), which is the section plaintiff 

proceeds under here, merely states, “An employer, or any person acting on behalf of the 

employer, shall not retaliate against an employee for refusing to participate in an activity that 

would result in a violation of state or federal statute, or a violation of or noncompliance with a 

local, state, or federal rule or regulation.” 

 

Defendants also allege that no act of retaliation, such as wrongful termination, is alleged.  

However, plaintiff alleges the retaliation consisted of making working conditions so intolerable 

that she was forced to resign.  That is a sufficient adverse employment action.  (St. Myers v. 

Dignity Health (2019) 44 Cal.App.5th 301, 315.)   

 

Turning to the more traditional bases to oppose a motion to amend, defendants argue 

that plaintiff unduly delayed in requesting leave to amend because she could have alleged 

retaliation at any time in the four years this action has been pending.  But plaintiff explains that 

the rationale for the amendment only occurred when section 1102.5 (j) came into effect in 

January 2021.  Thus, there has been no undue delay. 

 

Defendants also argue they will be prejudiced by the amendment.  However, trial is still 
six months away, defendants already have discovery of the facts on which the retaliation claim 
is based, and defendants establish no loss of evidence or witnesses.  Mere additional legal 
exposure does not constitute prejudice sufficient to deny leave to amend. (See Zellerino v. 
Brown (1991) 235 Cal.App.3d 1097, 1109 (prejudice does not mean a result which is 
unfavorable, it means a result which is unfair); Hirsa v. Superior Court (1981) 118 Cal.App.3d 
486, 490 (“It is difficult to understand how . . . a defendant can be prejudiced by amendment to 
add an additional theory of liability against it.”)   

 
The court is required to follow a policy of liberality in permitting amendments at any 

stage of the case (Board of Trustees v. Superior Court (2007)149 Cal.App.4th 1154, 1163), 
including trial.  (See Higgins v. Del Faro (1981) 123 Cal.App.3d 558, 564-565.)  It is a rare case 
in which denial of leave to amend can be justified.  (Howard v. County of San Diego (2010) 184 
Cal.App.4th 1422, 1428.)  This is not that case.  The motion is granted. 
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 2.  TIME:  9:00   CASE#: MSC17-02013 
CASE NAME: HARRIS VS. LEISURE HOTEL 
HEARING ON MOTION TO/FOR COMPEL DEPOSITION OF PLTF & REQ FOR 
ORDER FILED BY LEISURE HOTEL GROUP, LLC 
* TENTATIVE RULING: * 
 
 Granted. Appear to set date and time for remote deposition. Request for sanctions is denied.  

  

 3.  TIME:  9:00   CASE#: MSC18-02078 
CASE NAME: SMITH VS CABRERAS 
HEARING ON PETITION TO/FOR APPROVAL OF COMPROMISE OF CLAIM OR 
ACTION FILED BY TAKAIA HARVEY 
* TENTATIVE RULING: * 
 
 Vacated. Petition granted on April 15, 2021.  

  

 4.  TIME:  9:00   CASE#: MSC18-02148 
CASE NAME: AZZE VS WONG 
HEARING ON MOTION TO/FOR PREFERENCE & TO MAINTAIN THE 5/24/21 
TRIAL DATE FILED BY BADR SANANE AZZE 
* TENTATIVE RULING: * 
 
 Denied. The Court is not satisfied that preference will serve the interests of justice.  

  

 5.  TIME:  9:00   CASE#: MSC18-02183 
CASE NAME: OMEGA ELECTRIC VS ARMANINO LLP 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of OMEGA ELECTRIC 
SUPPLY, LLC FILED BY ARMANINO LLP, GUNTHER HOFMANN 
* TENTATIVE RULING: * 
 
  Defendants Armanino LLP and Gunther Hoffman’s demurrer to the Third Amended 
Complaint is sustained in part and overruled in part.  The demurrer is sustained with leave to 
amend as to Sixth and Seventh Causes of Action and overruled as to the First through Fifth 
Causes of Action. 
 
Background 
 Plaintiffs Omega Electric Supply, LLC (“Buyer”), Coywolf Capital Partners, LLC, and 
Omega Pacific Electric Supply, Inc. (the “Company”) brings this action to hold Armanino LLP 
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and its employee Gunther Hofman responsible for breaches of their fiduciary duty to the 
Company.  Plaintiff Coywolf is an investment firm formed by Plaintiffs Philipp Gruner and Reid 
Taradash.  Coywolf is a member of Omega Electric Supply, LLC.  Defendant Gunther Hoffman 
is a partner at Armanino, LLP and acted as a consultant, finder, and broker for the sale of 
OPES.   
 
  Plaintiff alleges Armanino, the Company’s long-term accountant and business broker, 
was aware of fraudulent bookkeeping practices and tax returns, but failed to disclose this 
information.  Plaintiff alleges Armanino misrepresented the Company’s core business, including 
its historical financials.    
 
 The Stock Purchase Agreement contained an arbitration provision.  Claimants, which 
included the Buyers and Coywolf Capital Partners, LLC arbitrated against the Estate of Todd 
Lewis and Claudia Lewis, as an individual and as executor of the Estate.   Claimants alleged the 
Company misrepresented historical and future financials of the Company.  The arbitrator 
entered a final arbitration award in favor of Claimants for a total of $932,640, subject to an offset 
of $245,045.69.  Lewis paid the arbitration award in full.   
 
 Demurrer 
 
 Defendants demur to each of the seven causes of action on the ground each cause of 
action fails to state facts sufficient to constitute a cause of action.  (CCP § 430.10(e).)  First, 
Defendants argue Buyer’s fraud claims (First, Second and Third Causes of Action) and 
Coywolf’s claim for tortious interference (Fourth Cause of Action) are barred by the doctrine of 
res judicata. The arbitrator has already determined Buyer and Coywolf were damaged as a 
result of the alleged fraud in the purchase of the Company.  Defendants argue they were in 
privity with Mrs. Lewis, a party to the arbitration. The Arbitrator made an award in favor of the 
Claimants and Mrs. Lewis has already paid that amount.  
 
 Defendants demur to the Plaintiffs UCL claim (Fifth Cause of Action) on the grounds the 
UCL does not apply to securities transactions (see Bowen v. Ziasun Technologies, Inc. (2004) 
116 Cal.App.4th 777, 788); the claim is barred by the doctrine of res judicata; and Plaintiffs seek 
an improper remedy.   
 
 Defendants demur to the Company’s breach of fiduciary claim (Sixth Cause of Action) 
and professional negligence claim (Seventh Cause of Action) of the ground they fail as matter of 
law.   Plaintiffs failed to allege actual harm; the claims are barred by res judicata; and Plaintiffs 
are barred by the doctrine of unclean hands.   
 
 
Demurrer Standard 
 
 The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading.  
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 
demurrer, all properly pleaded facts are admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 
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2 Cal.4th 962, 967.)  On demurrer, the complaint must be liberally construed with a view to 
substantial justice between the parties.  (Code of Civil Procedure § 452.)   
 
 A demurrer lies only for defects appearing on the face of the complaint or from matters of 
which the court must or may take judicial notice.  (Code of Civil Procedure § 430.40; see Blank 
v. Kirwan (1985) 39 Cal.3d 311, 318.)  “If the complaint states a cause of action under any 
theory, regardless of the title under which the factual basis for relief is stated, that aspect of the 
complaint is good against a demurrer.”  (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 
Cal.4th 26, 38.) 
 
Analysis 
 
  “The doctrine of res judicata precludes the relitigation of certain matters which have been 
resolved in a prior proceeding under certain circumstances.” (Brinton v. Bankers Pension 
Servs. (1999) 76 Cal.App.4th 550, 556.)  The prerequisite elements for applying the doctrine to 
either an entire cause of action or one or more issues are the same: (1) A claim or issue raised 
in the present action is identical to a claim or issue litigated in a prior proceeding; (2) the prior 
proceeding resulted in a final judgment on the merits; and (3) the party against whom the 
doctrine is being asserted was a party or in privity with a party to the prior proceeding. (Brinton 
v. Bankers Pension Servs. (1999) 76 Cal.App.4th 550, 556.) 
 
 The doctrine has two aspects.  “‘In its primary aspect, commonly known as claim 
preclusion, it operates as a bar to the maintenance of a second suit between the same parties 
on the same cause of action…   ‘In its secondary aspect, commonly known as collateral 
estoppel, [t]he prior judgment … “operates”  in a second suit … based on a different cause of 
action … as an estoppel or conclusive adjudication as to such issues in the second action as 
were actually litigated and determined in the first action.’”  (Boeken v. Philip Morris USA, 
Inc. (2010) 48 Cal.4th 788, 797, internal quotation marks omitted.) 
 
 “Recently, in Vandenberg v. Superior Court, supra, 21 Cal. 4th 815, the Supreme Court 
declared, ‘. . . the policies underlying the doctrine of collateral estoppel must yield to the 
contractual basis of private arbitration,’ and concluded, ‘. . . a private arbitration award, even if 
judicially confirmed, can have no collateral estoppel effect in favor of third persons unless the 
arbitral parties agreed, in the particular case, that such a consequence should apply.’ [Citation.]”  
(Brinton v. Bankers Pension Servs. (1999) 76 Cal.App.4th 550, 556.)  
 
 According the Supreme Court in Vandenberg: 

 
[T]he primary purposes of collateral estoppel are to "preserv[e] the integrity of the 
judicial system, promot[e] judicial economy, and protect[] litigants from 
harassment by vexatious litigation." (Lucido, supra, 51 Cal. 3d 335, 343.) But 
because a private arbitrator's award is outside the judicial system, denying the 
award collateral estoppel effect has no adverse impact on judicial integrity. 
Moreover, because private arbitration does not involve the use of a judge and a 
courtroom, later relitigation does not undermine judicial economy by requiring 
duplication of judicial resources to decide the same issue. Finally, when collateral 
estoppel is invoked by a nonparty to the private arbitration, the doctrine does not 
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serve the policy against harassment by vexatious litigation. In such cases, the 
doctrine is asserted not to protect one who has already once prevailed against 
the same opponent on the same cause of action, but simply to gain vicarious 
advantage from a litigation victory won by another. 
 

(Vandenberg v. Superior Court (1999) 21 Cal.4th 815, 833.) 
  
 Here, there is no indication the parties to the arbitration agreed that the arbitration award 
would have preclusive effect on nonparties. Moreover, issue preclusion cannot be used to 
prohibit the Plaintiffs from seeking redress from a different obligor just because it 
has prevailed against a different party in the first suit.  (DKN Holdings LLC v. Faerber (2015) 61 
Cal.4th 813, 827.)  Plaintiffs have alleged independent claims against Defendants, separate and 
distinct from those alleged against Mrs. Lewis, the Seller.   
 
  The Court in Vanderberg, however, noted the limited application of its ruling.  It stated, 
“Our holding is narrowly circumscribed. Nothing in our decision imposes or implies any 
limitations on the strict res judicata, or "claim preclusive," effect of a California law private 
arbitration award.” (Vandenberg v. Superior Court (1999) 21 Cal.4th 815, 824, fn. 2.) Under the 
doctrine of res judicata, a final judgment on the merits in a prior litigation may “prevent[] 
relitigation of the same cause of action in a second suit between the same parties or parties in 
privity with them.” (Mycogen Corp. v. Monsanto Co. (2002) 28 Cal.4th 888, 896.) Defendants 
may invoke res judicata if they can show privity with Mrs. Lewis. 
 
  Here, on the face of the complaint and documents judicially noticed, the allegations do 
not establish Defendants were in privity with Mrs. Lewis.  “[P]rivity requires the sharing of ‘an 
identity or community of interest,’ with ‘adequate representation’ of that interest in the first suit, 
and circumstances such that the nonparty ‘should reasonably have expected to be bound’ by 
the first suit. [Citation.]”  A nonparty alleged to be in privity must have an interest so similar to 
the party's interest that the party acted as the nonparty's “‘“virtual representative”’” in the first 
action. [Citation.]  Joint and several liability alone does not create such a closely aligned interest 
between co-obligors. The liability of each joint and several obligor is separate and independent, 
not vicarious or derivative. Thus, joint and several obligors are not considered to be in privity for 
purposes of issue or claim preclusion.” (DKN Holdings LLC v. Faerber (2015) 61 Cal.4th 813, 
826.)  There are no allegations showing that Defendants’ interest were so aligned with Mrs. 
Lewis that she was their virtual representative. 
 
  “[A] demurrer based on res judicata is properly sustained only if the pleadings and 
judicially noticed facts conclusively establish the elements of the doctrine.” (Planning & 
Conservation League v. Castaic Lake Water Agency (2009) 180 Cal.App.4th 210, 231.)  Here, 
Defendants has not established the elements of the doctrine. 
 
 As to the 5th C/A for UCL, the allegations in TAC alleges Defendant violated Bus. & Prof. 
Code § 17200 by acting without the required real estate license to broker the “business 
opportunity.”  The allegations do not involve securities transaction.  Also, improper relief 
requested does vitiate an otherwise valid cause of action. “[A] demurrer tests the sufficiency of 
the factual allegations of the complaint rather than the relief suggested in the prayer of the 
complaint.” (Venice Town Council v. City of L.A. (1996) 47 Cal.App.4th 1547, 1562.) 
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 As to the 6th and 7th Causes of action for breach of fiduciary duty and professional 
negligence, the demurrer is sustained with leave to amend.  Plaintiffs’ allegations in the TAC 
admit the Company had adopted an annual practice of manipulating the profits by delaying 
booking revenues.  Plaintiffs appear to admit to participation in the conduct constituting tax 
fraud, which they allege against defendants.  (Complaint, ¶26.)  As alleged, the doctrine of 
unclean hands bars these causes of action. 
 
 
Defendants’ Request for Judicial Notice 
 Pursuant to Evidence Code §§ 452 and 453, Defendants request the Court take judicial 
notice of certain facts: 

1. Plaintiff Omega Electric Supply, LLC did not pay any fees to Armanino LLP for any 
services performed by Defendants related to the sale of Omega Pacific Electrical Supply, 
Inc. 

2. OES did not pay any fees to Gunther Hoffman for any services related to the sale of 
Omega Pacific Electrical Supply, Inc. 

3. Claudia Lewis has satisfied in full the amount owed to Claimants, pursuant to the final 
arbitration award, as amended. 

 
 Plaintiff does not oppose and the Court takes judicial notice only of item No. 3.  
 
Defendants request the Court take judicial notice of the following documents: 

1. The executed Stock Purchase Agreement, dated December 29, 2017 
2. The Statement of Claim, attached as Exhibit C to Declaration of Bonheyo 
3. The Amended Final Award, attached as Exhibit 2 to Exhibit A of Bonhyo Declaration. 
4. Complaint of Omega Electric Supply, LLC, et al. filed in San Francisco, Cas. No. 

CGC-18-569130, attached as Exhibit D to Bonheyo Decl. 
5. The First Amended Complaint, filed October 29, 2018, attached as Exhibit E to 

Bonheyo Decl. 
  
 Plaintiff opposes the taking of judicial notice of the Statement of Claim.  The Court 
agrees it may not take judicial notice of the truth of the allegation of in the Statement of Claim.  It 
only takes judicial notice of its existence.  The Court takes judicial notice of the Amended Final 
Award.  Its takes judicial notice of the existence of the remaining documents. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS YU 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of COLBERT FILED BY 
MARDEL REALTY AND LOANS, INC., DORIS DE LEON 
* TENTATIVE RULING: * 
 
Calendaring Matters 
 

The Court has not heard from Yu’s counsel on whether or not Yu’s demurrer to the third 

amended complaint should be reset. Upon further review of the file, the Court finds that Yu’s 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   04/22/21 

 
 

- 8 - 

demurrer should be heard and sets a hearing on Yu’s demurrer to the third amended 

complaint filed on December 10, 2019 for hearing on May 13, 2021 at 9am. If Yu decides 

that the demurrer is no longer necessary then Yu may withdraw the demurrer and file an 

answer.  

Demurrer 

Defendants Mardel Realty and Loans, Inc. and Doris de Leon’s demurrer to the third 

amended complaint is moot as to the fraud claim (cause of action two) and otherwise 

overruled. Defendants shall file and serve their answer to the third amended complaint by 

May 6, 2021.  

Plaintiff opposes this demurrer by arguing that Defendants did not timely file their 

demurrer. Plaintiff filed and served her Third Amended Complaint by mail on November 5, 2019. 

Normally, Defendants would usually have 30 days to file a responsive pleading, but serving the 

complaint by mail added five days. (Code of Civil Procedure § 1013(a); Carlton v. Dr. Pepper 

Snapple Group, Inc. (2014) 228 Cal.App.4th 1200, 1210.) Thus, Defendants had until December 

10, 2019 to file a responsive pleading. On December 10, 2019, Defendants filed a declaration 

on the inability to meet and confer with Plaintiff on the demurrer and motion to strike. The 

declaration explains that Defendants’ counsel did not receive the TAC for two weeks and the 

meet and confer process was further delayed by the Thanksgiving holiday and Plaintiff’s request 

that all correspondence be done by mail. The declaration filed on December 10, 2019 was 

compliant with Code of Civil Procedure sections 430.41(a)(2) and 435.5(a)(2). This gave the 

Defendants a 30 day extension of time to file their demurrer and motion to strike. The demurrer 

and motion to strike were filed on December 31, 2019, which was timely.  

On August 29, 2019, the Court sustained without leave to amend the Defendants’ 

demurrer to the second amended complaint as to the “fraud through concealment” cause of 

action. The Court overruled the demurrer to the claim for negligent misrepresentation (cause of 

action 5) and tortious interference with contract (cause of action 7).   

Defendants argue that Plaintiff included a claim for fraud claim despite the demurrer 

being sustained without leave to amend. Defendants are correct. Plaintiff did not have 

permission to bring this claim against the moving Defendants after they prevailed on the 

previous demurrer. The proper procedure for challenging Plaintiff’s actions, however, is by 

motion to strike. As discussed in Defendants’ motion to strike, the fraud claim against 

Defendants is stricken. Therefore, the demurrer to the fraud claim is moot.  

 Defendants also argue that new allegations added to the fraud claim improperly altered 

the claims for negligent misrepresentation and tortious interference with contract. This is not an 

issue proper for a demurrer as Defendants have not explained how these new facts makes 

these claims fail. Therefore, the demurrer to the negligent misrepresentation and tortious 

interference with contract claims is overruled.  
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Defendants’ requests for judicial notice are granted.  

See line 15 for the Court’s ruling on the motion to strike.  

  

 7.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS YU 
HEARING ON MOTION TO/FOR STRIKE FEES AND TAX COSTS FILED BY 
MARDEL REALTY AND LOANS, INC., DORIS DE LEON 
* TENTATIVE RULING: * 
 
 Hearing off calendar. Calendar error.  

  

 8.  TIME:  9:00   CASE#: MSC19-01804 
CASE NAME: SITOT VS. HASSAN 
HEARING ON MOTION TO DISSOLVE PRELIMINARY INJUNCTION 
FILED BY FRANKLIN FUNDING CORP. 
* TENTATIVE RULING: * 
 

The Court rules as follows on the motion to dissolve preliminary injunction, brought by 

defendant Franklin Funding Corp.  The motion is opposed by plaintiff Genet Sitot.  Defendant’s 

motion to dissolve is denied. 

In the Court’s tentative ruling on the original motion for preliminary injunction, issued on 

December 4 and affirmed on December 5, 2019, the Court stated in pertinent part as follows: 

  B. The Merits. 

   1. Standing. 
 
Opposition papers have been filed by two defendants: Franklin Funding 

Corp. and WFG National Title Insurance Company.  The Court finds that neither 
defendant has standing to oppose plaintiff’s request for a preliminary injunction. 

 
Defendant Franklin lacks standing because it assigned its interest in the 

subject mortgage loan to a non-party, Glass Fish LLC.  (Phair Dec., filed on 11-
21-19, Exh. “A”.)  Defendant WFG lacks standing because it offers no evidence 
that a preliminary injunction against foreclosure would affect its interests in any 
way. 

 
The lack of opposition from any party with standing to oppose constitutes 

the first, fully independent ground for granting plaintiff’s request for a preliminary 
injunction. 
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 2. No Default. 
 
Defendant Franklin now asserts that the deed of trust recorded against 

plaintiff’s property did not reflect a loan to plaintiff; rather, it constituted further 
security for a $ 550,000 loan to non-party Rose Investment Group, Inc.  However, 
Franklin offers no evidence that the Rose loan is in default.  This is crucial, 
because a foreclosure sale conducted when a loan is not in default is void, and 
not merely voidable.  (See, Bank of America v. La Jolla Group II (2005) 129 
Cal.App.4th 706, 714 [“[t]he sale was improper because the loan was current and 
therefore the beneficiary had no right to exercise the power of sale”].) 

 
This constitutes the second, fully independent ground for granting 

plaintiff’s request for a preliminary injunction. 

Defendant Franklin’s current motion to dissolve does not address these “fully independent” 

grounds for issuing injunctive relief in December 2019, and so is denied. 

 Defendant Franklin’s evidentiary objection, filed with defendant’s reply papers on 

March 17, 2021, is overruled.  What defendant Ali Hassan said to plaintiff about the documents 

plaintiff was signing is directly relevant to plaintiff’s fraud theory, and is not offered for the truth 

of the matters asserted by defendant Hassan. 

 

  

 9.  TIME:  9:00   CASE#: MSC19-01804 
CASE NAME: SITOT VS. HASSAN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearance required by Zoom.  The Court intends to set trial and issue conference dates. 

 

  

10.  TIME:  9:00   CASE#: MSC19-02494 
CASE NAME: AZZOPARDI VS DEUTSCHE BANK 
HEARING ON MOTION TO/FOR AWARD OF COSTS FILED BY TOBIAS KAHAN, 
LLC 
* TENTATIVE RULING: * 
 
 Granted. Costs awarded in the amount of $1,575.00.  
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11.  TIME:  9:00   CASE#: MSN21-0368 
CASE NAME: RE ADEN RILEY 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 Granted. 

  

12.  TIME:  9:00   CASE#: MSN21-0408 
CASE NAME: RE MACKENZIE RILEY 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 Granted. 

  

13.  TIME:  9:01   CASE#: MSL10-01744 
CASE NAME: DCFS TRUST VS BUCK 
HEARING ON MOTION TO/FOR QUASH SERVICE OF SUMMONS FILED BY 
MARQUES BUCK 
* TENTATIVE RULING: * 
 
Appear by Zoom. 

ADD ON 

14.  TIME:  9:01   CASE#: MSC21-00584 
CASE NAME: GREAT ROCK CAPITAL  VS JENNIFER BANMILLER  
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDERS AND ISSUANCE OF 
WRITS 
* TENTATIVE RULING: * 
 
Appear by Zoom. 
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15.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS YU 
HEARING ON MOTION TO STRIKE TO 3rd Amended COMPLAINT of COLBERT FILED BY 
MARDEL REALTY AND LOANS, INC., DORIS DE LEON 
* TENTATIVE RULING: * 
 

Defendants Mardel Realty and Loans, Inc. and Doris de Leon’s motion to strike portions 

of the third amended complaint is granted as to the fraud claim (item 1) and as to the 

request for punitive damages (item 4).  

After the appeal in this case, various matters needed to be reset for hearings. When 

doing the resetting this motion was not calendared with the demurrer. Upon further 

consideration, however, the Court finds that this motion should be considered with the demurrer. 

The motion and opposition have already been filed and there is no prejudice to the parties for 

the Court to consider this motion now.  

Defendants seek to strike (1) references to “all defendants” in the fraud cause of action, 

(2) incorporation of earlier facts in the complaint in two causes of action and (3) the request for 

punitive damages.  

Plaintiff opposes on the timeliness of the motion. As explained in the ruling on the 

demurrer, this motion was timely filed.  

Previously, the Court sustained Defendants’ demurrer to the fraud claim without leave to 

amend. When amending her complaint, Plaintiff added Defendants Mardel Realty and Loans, 

Inc. and Doris de Leon to the fraud claim. Adding these defendants to the fraud claim is a 

violation of the Court’s ruling on the previous demurrer. Therefore, the motion to strike the 

moving Defendants from the fraud claim is granted.  

On the second request, Defendants argue that Plaintiff improperly changed these 

causes of action by incorporating the facts alleged in the fraud claim. The Third Amended 

Complaint added a number of new allegations to the fraud claim, thus by adding these facts 

Plaintiff had altered the other causes of action without the Court’s permission. This is improper, 

but there is no real harm here. The Court could strike these allegations, but Plaintiff would be 

able to file a motion for leave to amend her complaint. Such motions are often granted where 

there is no trial date set. Given this reality, the more judicious approach is to permit these new 

allegations despite them being included without leave of Court. The requests to strike items 2 

and 3 are denied. This ruling does not change the Court’s previously finding that Plaintiff cannot 

bring a fraud claim against these Defendants.  

Finally, Defendants request to strike the punitive damages allegations from the 

complaint. The Court previously granted Defendants’ motion to strike the punitive damages 

allegations because the fraud claim failed and there was no other basis for seeking punitive 

damages. The Court previously sustained the demurrer to fraud without leave to amend. As the 
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demurrer explains, the fraud claim against the Defendants still fails and thus, there is no basis 

for seeking punitive damages. The request to strike item 4 is granted.  

See line 6 for the Court’s ruling on the demurrer.  

 

 


